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Tradition, Authority and the Native American Graves
Protection and Repatriation Act

GREG JOHNSON

The Native American Graves Protection and Repatriation Act (NAGPRA) was passed into
law in 1990 and since that time has been implemented in ways that merit attention
from scholars of religion. This article explores the legislative history of the law,
analysing Native American appeals to ‘tradition’ in their quest to establish authority
over disputed human and cultural remains. After a preliminary theoretical section that
sets out relevant issues and questions, the essay engapes a close reading of pivotal
legislative hearings and reports, with actention to uses of religious and moral language.
- Building upon this reading, a dual analysis of Native American ‘traditional’ rhetoric is
developed that cxamines the persuasive features of minority-specific claims, majority-
inclusive claims and the combined force of these. Next, this line of analysis is framed
in comparative and historical terms through a consideration of ‘revitalisation move-
ments’. In light of this comparison, a case is made for interpreting NAGPRA and
related movements as a primary means by which Native Americans manage their
relationship to modernity, acting as critical citizens who demand their rights as Indians,
Americans and human beings. The essay concludes by arguing for an understanding of
social and discussive boundaries that neither limits nor is limited by ‘tradition’.

© 2003 Elsevier Science Led. All rights reserved.

Ultimately, the language of national or ethnic identity is indeed a language of morality.
It is an encoded discourse about inclusion and exclusion.
—Michael Herzfeld, Cultural Tntimacy: Social Poetics and the Nation-State, (p. 43)

Ms Naranjo stated that in the Indian way there is always a prayer at the beginning and
the end of the meetings. She suggested planning for this at future meetings and asked
Mr Tallbull to provide some guidance. Mr Tallbull noted that in cvery meeting be had
ever attended, Indians always end up doing the invocation.

—Minutes of the 1st meeting of the NAGPRA Review Committee (National Park
Service 1992)

Tntroduction

The Native American Graves Protection and Repatriation Act (NAGPRA) was passed into
law in 1990, receiving its final rule and regulations in December of 1995." Fundamen-
tally a form of human rights legislation, the law is largely redressive in intent: it provides
a legal framework within which Native Americans can seek the protection of graves on
Federal land and the repatriation of human remains and certain cultural objects from
Federal institutions. NAGPRA is a landmark law in that it challenges the colonial model
of Federal/Indian relations which extends, in various incarnations, from early contact
and treaties, through the Marshall Court decisions, to the eras of reservationism,
assimilation and termination, to recent Supreme Court decisions.? Pursuant to the law,
institutions that receive Federal support are required to inventory or summarise their
holdings of Native American human remains, funerary objects, objects of cultural
patrimony and sacred objects in order to provide Indian tribes with lists of items
potentially available for repatriation. Native American representatives in turn are able to
request repatriation of items based on a broad definition of ‘cultural affiliation’ or ‘lineal
descent’ and, in some cases, on the basis of claims espoused by ‘traditional religious

© 2003 Published by Elsevier Science Ltd. All rights reserved.
0048-7213/03/§-see front matter
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leaders’®> As one might suppose, some repatriation claims are met with resistance—
sometimes from the institutions holding the items in question but also, at times, from
other Native American groups or factions within a group. In this respect, and in several
other significant ways, the law is far from problem-free.* Nonetheless, since the early
1990s repatriations have been occurring at a significant rate, and many Native American
groups are experiencing a cultural fluorescence as a result.”

But why should scholars of religion concern themselves with such a law? Native
Americans, archacologists, museum specialists and legal scholars would seem to be the
logical interested parties. However, we too should take note, as NAGPRA is about
morte than palpable remains, whether human or cultural. It concerns our central
concepts—religion and culture—in ways at once public and consequential. In short,
NAGPRA is as much about the construction and contestation of cultures in the present
as about recovery of them from the past. Scholars of religion have much to contribute
here—mnamely, a view of social texts that is less rigid and more detached than the
perspectives of many NAGPRA observers—and much to learn, as NAGPRA has
become a tremendously rich site of contemporary religious discourse.

A religious studies perspective is especially appropriate for illuminating how
NAGPRA gives rise to a rhetorical arena, delineating who can speak authoritatively
about tradition, religion and culture, and to what tentative effect. [ say tentative because
the law allows—indeed encourages—room for counterclims to every claim. And the
protean source of possibilities and paradoxes that makes NAGPRA so pliable for interest
groups, frustrating to legislators, administrators and courts, and engaging for observers is
the law’s remarkably accommodating allowances for evidence, which range from the
biological to the mythical.® Such radically diverse forms of evidence, of course, are
frequently perceived to be at odds, and the law does not explicitly or, at least,
consistently privilege any above the other. Legislators’ only guidance for assessing
competing claims was to proffer the notion of ‘a simple preponderance of evidence’.”
How this is to be achieved was left open, and the history of the law’s implementation
has been predictably tumultuous as a result.

To gain perspective on these matters, I want to step back from the messy present—
e.g., debates surrounding Kennewick Man, escalating tensions in the Southwest
concerning conflicting claims over Ancestral Puebloan rtemains, and disputes over
meteors"—and focus instead upon the legislative history of the law, which extends from
1987 to late 1990. Four lengthy congressional hearings were held during this time, each
largely constituted by the testimonies of various Native American, museum and
archaeological representatives. Witnesses generated thousands of pages of testimony,
much of it pertaining directly to definitions and examples of tradition and the sacred, As
this process moved forward, bills were modified, new issues emerged, positions from
various sides were refined, impasses were met and, on occasion, compromises were
reached. At the end of the day, so to speak, a watershed piece of legislation was passed
into law.

Addressing this context, this article is constituted by four sections. First, 1 take up
several theoretical issues concerning legal and cultural contexts, tradition and authority.
The second section is a broad analysis of the legislative history. The following questions
guide my analysis: Who offered support for each bill? Who staged resistance? On what
grounds? In the third section of this article I analyse more pointedly the rhetoric of
Native Americans in this context. Specifically, I explore how native witnesses attempted
to reconfigure the taxonomical boundaries—in a thoroughgoing sense—Dby which their
bones and objects are held and perceived. In the fourth and concluding section I situate
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my analysis in comparative perspective with ‘revitalisation movements’ and address
theoretical issues raised earlier, presenting a case for a modified view of tradition in the
process.

Theoretical Considerations

Men make their own history, but they do not make it just as they please; they do not
make it under circumstances chosen by themselves, but under circumstances directly
found, given and transmitted from the past. The tradition of all the dead generations
weighs like a nightmare on the brain of the living. And just when they seem engaged
in revolutionising themselves and things, in creating something entirely new, precisely
in such epochs of revolutionary crisis they anxiously conjure up the spirits of the past
to their service and borrow from them names, battle slogans and costumes in order to
present the new scene of world history in ¢his time-honored disgnise and this
borrowed language.

—Karl Marx, The Eighteentt Brimaire of Louise Bonaparte, p. 595

Does the weight of tradition fuel only nightmares? Can it also inspire dreams? Can
slogans be announced with sincerity and ‘costumes’ worn with dignity? Is the
relationship of tradition to the present characterised by farce? Or, as Marx concedes only
pages later, can it be that ‘the awakening of the dead in those revolutions therefore
served the purpose of glorifying the new struggles, not of parodying the old; of
magnifying the given tasks in imagination, not of taking flight from their solution in
reality; of finding once more the spirit of revolution, not of making its ghost walk again’
(Marx 1852 [1978], p. 596).

What can we learn from observing self-consciously ‘traditional’ speech in a modern
context in which speakers invoke putatively traditional religious authority to express
minority desires vis-i-vis dominant social and political interests? This question, of
course, reaches to matters well beyond the realm of NAGPRA; the constellation of
tensions it signals pertains to the general possibility of historically subordinate people
speaking in ‘traditional’ terms to historically dominant and politically ascendant audi-
ences who have controlled and continue to control the production and consumption of
most representations of the ‘traditional’ people. Here, then, are more than bones and
relics; indeed, a wholly different kind of archaeology seems relevant to the task at hand.

Analysing the Legislative History of NAGPRA

In an odd kind of way, the political and legal atena has taken on one of ‘our’ old
chestnuts: the nature of culture, the traditionalism of tradition.” What, we should ask,
can we learn when such a debate goes public, is engaged by ‘real’ people and has
dramatic manifestations and consequences? My intention here is to suggest some
observations that might help us chart the course navigated by Native Americans who
have worked around and with this tension to assert in positive terms the meaning of
tradition.

In the project of interpreting salient moments of this rich history, my analysis builds
on the proposition that ‘tradition’ is present-oriented, not embalmed in the past, static
or fixed.'® This is not to say that tradition is independent of the past and wholly
invented, self-conscious and strategic.'’ Rather, my point is to observe what many
Native American withesses have demonstrated: tradition is a resource, a fund of cultural
values, energies and interests that can be invoked and evoked by various authorities to
address contemporary and future needs of the people; tradition is registered as a
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culturally unique and politically engaged mode of being contemporary.'* We can speak
of tradition, then, not as a collection of objects on museum shelves but as the spirit of
the people who seek to animate those objects in the present. In this way, following
Jocelyn Linnekin and Richard Handler, we can say that “tradition is a process of
interpretation, attributing meaning in the present through making reference to the past’
(Handler and Linnekin 1984; see also Linnekin 1983, 1990, 1991, 1992; Handler 1985).
In the context of NAGPRA this view of tradition is resisted by those who would
measure Indians by their likeness to popular and ethnographic images, by those who
value essence over instance, past over present and representation over presentation.

That said, matters become rather vertiginous just here. As we will see, ‘essentialism’
cuts several ways, and so do interpretations of it. On the one hand T reject essentialist
claims as intellectually misguided and view them as politically reactionary in many
instances. On the other hand we will discover that Native American representatives
themselves have actively participated in advancing essentialistic claims in the NAGPRA
context, and this for obvious and sincere reasons. Indian essentialists have responded to
non-Indian essentialists by saying: we are indeed the traditional people, we are
descended from the ancestors, our traditions are timeless and unassailable.!® The
question is: How do we ploceed without becoming paralysed by this tension? This is
not a rhetorical question, and it is one I struggle with continually, At the present, I have
concluded that analysis should move forward without attempting a double treatment of
essentialist discourses, i.e., analysing non-Indian claims while deferring to Indian claims.
Such an approach is intellectually bankrapt and, ultimately, rather perilous on moral
grounds. To seal off some claims from analysis is to participate in mystifying the very
processes we proclaim to study. My approach, then, is to proceed. And in doing so we
will see that essentialism in NAGPRA contexts has yet another source, non-Indians
who are sympathetic to Native American interests,™*

The Co-Production of Authority

Here [ direct our attention to the legal arena as a site of the ‘production’ of tradition. ™
Native Americans’ use of legal and academic categories is quite real and consequential,
signalling one of the central ways native peoples emerge from their engagements with
modernity appearing, paradoxically, more like their ‘traditional’ selves. In other words,
through acts of legal representation Native witnesses engage in a creative (even
procreative) process. It is incumbent upon scholars, then, to recognise the genre of legal
and political representations of tradition, attending to its formal qualities and its
adversarial features in particular {see Goodrich 1996). In short, this amounts to a
micro-historicisation of the matters at hand, foregrounding specific issues: Who is
seeking what? Against what counter-discourses do they advance their position? We do
well to heed Elizabeth Tonkin’s observation concetning the shifting conditions of
‘truth’ in legal settings and her assessment of adversarially cast accounts of tradition: “The
social context of delivery, its occasion, may be definitive, and not the narrative content’
{Tonkin 1992, p. 9).

NAGPRA-related deliberations, in my view, are less about outcomes-—~Native
peoples are not so naive to believe their desires will always be met—than they are about
the process of contestation and representation itself. No longer passive objects of legal
machinations and mystifications, Native Americans have learned to wield and capitalise
upon the very real resources of the Western legal system. If outcomes still seldom favor
them, they are nonetheless reaching broader audiences and in more compelling ways
than ever before, adding momentum to on-going shifts in popular sentiment regarding
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the value and place of their cultures. And perhaps more than anything else, political and
legal contexts such as the legislative history of NAGPRA motivate Native Americans to
remember, research and articulate their traditions. In this way, defending traditions
revitalises them.

Coming full-circle, this momentum has had direct legal ramifications at times. While
not unambiguously or unanimously supported, laws such as NAGPRA, at least by way
of legislative intention if not always in practice, champion contemporary Native
Americans and explicitly embrace and celebrate ‘culture’, ‘tradition’ and ‘religion’ in
ways that often resonate with indigenous interests. In this way legislators and the
processes they enable become co-producers of native cultural resurgence. It is not
merely that they create legal forums for cultural disputes to be heard. More radically,
legislators, wittingly or not, establish and endorse the grounds from which miyriad
revived and revised traditions spring.

If not, then, by way of collusion, at least by way of conjunction, Indians and
legislators become co-authors of cultural claims.’® To draw upon Peter Fitzpatrick’s
trenchant analysis of modern law, we might say that cultural rhetoric and legal
definitions elevate each othet’s status through a joint appeal to tradition and religion that
is reflexively tautological (see Fitzpatrick, 1992). The result of this process is the
construction of a highly formalised and uniquely authorising sphere. In short, laws such
as NAGPRA offer a template upon which authority can be constructed and enacted,
specifying who can speak, at what times and in what manners so as to be recognised as
culturally and legally authoritative."” In the analysis that follows, I seek to demonstrate
how this process conduces at times to promote the speech of some ‘traditional religious
leaders” above rival voices. The moral authority such speakers attempt to command is
quite beyond the literal parameters of the law, but judging from. audiences’ responses, it
has been remarkably successful.

I do not mean by the foregoing to suggest that all NAGPR A-related discourse is
deliberate and explicitly strategic. Quite the opposite. I read NAGPRA discourse as a
‘language’ or, better, a dialect of a larger ethnohistorical language wrought from years of
social, political and religious conflict with the broader society, an idea to which 1 return
below. This means that while speakers may well have pragmatic mastery of the
language, ‘rules’ of grammar are not always subject to self-conscious formulation.
Indeed, 1 would argue that many speakers would not be able formulate ‘rules’ outside of
the use of them {something most high school students know all too well). As Michael
Silverstein has written concerning the unconscious and scripted aspects of com-
munication, speakers in some situations ate ‘only sometimes clearly acting and agentive
parties to their own interactional-textual creation of inhabitable and genred cultural
form’ (Silverstein, 1997, p. 300). This is precisely one definition of native fluency. This
is also why external analysis is rewarding: outside observers can shed light on otherwise
obscured or taken-for-granted dynamics of religious discourse.

Legislative History

As we proceeded in the evolution of this bill, one question popped up quite constantly,
that was: Is it appropriate for the Congress of the United States to define the word
‘sacred’?

-—Senator Daniel K. Inouye (Senate Hrg 101-952)

What follows is an outline of the legislative history of NAGPRA, with special
attention to how human rights language emerged in the various bills and discussions,
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and how this trend was enjoined by various parties and resisted by others. The legislative
history of NAGPRA began in February 1987, when the Senate Select Committee on
Indian Affairs (SSCIA) met for a hearing concerning bill S. 187, the Native American
Caultural Preservation Act. The record of the hearing opens with a statement by Senator
Daniel Inouye, Chairman of the Committee. He introduced the bill saying, ‘We gather
to discuss a proposal which would accommodate the interests of historical preservation
and scientific inquiry while responding to concerns of Native Americans regarding their
sacred artifacts and skeletal remains’ (Senate Hrg 100-90, p. 1). :

In Inouye’s brief comments, two themes are signalled that will frame much
subsequent testimony and debate. First, he indicates that the legislation seeks to
mediate an apparent tension between ‘historical’ and ‘scientific’ interests on the one
hand and Native American interests on the other, As successful as NAGPRA has
been in some respects, it is here relevant to observe that this goal of legislators
became, in practice, a self-fulfilling prophecy: the legislation reified the very tension it
sought to resolve, setting the terms, boundaries and consequences that in effect forced
opposing contingents to emerge from what was otherwise an ambiguous setting of
multiple groups with divergent but not always diametric interests. These legislation-
driven choices mark ides’ to the debate and suggest rhetorical templates upon which
stark if simplistic ‘us’ vs. ‘them’ narratives can be espoused. The second theme
signaled by Inouye’s comments is a seemingly innocuous trafficking in quasi-scientific
language. That is, while asserting that the legislation will balance concerns, Inouye
spoke in the lexicon of popular science—of sacred artifacts and  skeletal remains,
Already ‘eradition’ seems securely rooted in the past, if we can assume that
hegemonically coded speech patterns offer glimpses of the taxonomic categories that
undergird them.

According to the text of S. 187, it was ‘to provide for the protection of Native
American rights for the remains of their dead and sacred artifacts, and for the creation of
Native American cultural museums’ (Senate Hrg 100-90, p- 2). Here we have the
incipient leverage point of Native American advocates: the guiding language that
identifies the intent of the legislation springs from human rights discourse, which
manifestly pertains to the present even when it refers to the past. Human rights language
becomes more explicit in the ‘Findings’ section of the bill:

Sec. 2 The Congress finds that—

(1) numerous museums, universities, and government agencies have considerable
Native Atnerican collections that include artifacts of sacred nature and human skeletal
remains that moralfy should be returned to the families, bands and tribes;

(2) these artifacts and remains are extremely important to Native Americans (emphasis
added) (Senate Hrg 100-90, pp. 2-3)

If we take these findings on their face, the intention of the legislation appears to have a
moral impetus—specifically, in a moral burden that is a product of improper possession.
We also see a modest but tell-tale tense shift in the second finding: artifacts are
important. The verb here seems to outweigh and effectively undo the ‘scientific’ noun.
Artifacts matter in the present, This idea was given ample expression by various Indian
witnesses at the hearing, Consider, for example, the words of Chief Earl Old Person,
Chairman and Chief of the Blackfeet Tribal Council:

Chief Old Person. We have people today that strongly believe that by losing that
which they have, the ancestors they have had and have had given to them, it is
harmful. T think in the early 1950's people were very reluctant—even in the late
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1940’s—to really practice their Indian way of religion because of the things that had
happened to them by the governmments, by the people that come and try to keep us
from practicing our Indian way of gathering, religious ceremonies. But in the early
1970°s I saw where people became very strong, and they came on very strong, in their
belief. That is why I believe you see today that they have gone back to wearing their
hair long, in braids, and dressing in their native way of life. It shows they want to come
back, and they want to retain—they want to bring back and five that life to the best
they can, to keep up that ritual, to keep up that religion because our way of life in
spirit, hoping they will give us that
guidance and a way of life. {(Senate Hrg 100-90, p. 34)

As Chief Old Person presented it, the matter here concerns not only the continuity of
tradition but the self-conscious resurgence of it. In this process, as he movingly
described, religious revival is part of thoroughgoing cultural revitalisation.

With more issues before them than they might have anticipated, legislators turned
their attention to another group of witnesses, representatives of various museum and
archaeological interests. To be sure, matters became no more clear as new fronts of
contention were opened. In particular, some witnesses challenged simple views of the
past, problematising the refationship of present groups to the remains in question. The
issue, as represented by one Federal witness, was ‘deciding on the point at which
somebody—a group—had a legitimate cultural interest in the remains in question’
(Senate Hrg 100-90, p. 54). Other expressions of resistance to the proposed legislation
were registered as well. The following sentiments would find reiteration throughout the
legislative history: (1) there is no need for Federal legislation on the issue, as repatriation
matters are best addressed at the local level; (2) repatriation efforts must be weighed
against ‘scientific’ interests in whole, coherent collections; (3) various remains in
question are part of universal human heritage and should not be subjected to the wishes
of individual groups (see Senate Hrg 100-90, pp. 207-8).

S. 187 met with challenges on several fronts, not the least of which was the breadth
of its definitions and the lack of feasible implementation. A year and a half passed before
the next significant event in the legislative history of NAGPRA. On 29 July 1988 the
SSCIA met for a hearing concerning a revised version of the bill, now titled Native
American Musewm Claims Commission Ad. In general, the language of this version of
S. 187 is much tighter than in its previous incarnation, though the intent appeats largely
unchanged.

At the hearing concerning the bill, witnesses for museum and archaeological groups
continued to express opposition to the legislation,'® Senator Melcher, surely frustrated
that his revised bill was meeting resistance, became agitated by the Smithsonian’s
position. He had this to say to the museum’s representative, Mr Dean Anderson:

Mr. Anderson. Well, the intent of the legislation, Senator, is something we endorse
wholeheartedly.

Senator Melcher. Well, I'm glad to hear that, because that’s wlnt Congress has to deal
with—what’s proper and correct,

I find it distasteful to have the Smithsonian say, on the one hand say we’re in favor
of it and on the other hand say we don’t think it's necessary. The question of whether
it’s necessary or not is not one for the Smithsonian or some other museum; it’s for
Congress to decide. There’s plenty of evidence that we have reviewed that indicates all
too often the tribes are thwarted . . . by the museums, pushed aside by soine procedure.

You have 18,000 skeletal remains, 1 believe, of Native Americans; is that not
correct?

Mr. Anderson. That’s correct.
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Senator Melcher. Well, I'm glad you’re in favor of the intent because I think that’s
what Congress has to determine in their own judgment, whether or not we’re going
to follow the same procedure as we would with anybody else,

Surely, Mr. Anderson, if it were your grandparents or great grandparents that were
involved, you would feel that your family had some rights to reclaim the remnains;
would you not?

Mr. Anderson. Yes, indeed, and we are actively—
Senator Melcher. Thank you. (Senate Hrg 100-931, p. 53)

Apparent here is Senator Melcher’s growing conviction as to the human rights aspect of
repatriation and the implicitly universal values upon which his claims are based. As we
will see, Native American representatives took up this position in strikingly persuasive
ways, amplifying these sentiments and reflecting them back to legislators in ways
illustrative of the joint moral authorship of the emergent legislation.

However, parties antagonistic to the legislation were not prepared to concede moral
ground. Consider the testimony of Cheryl Ann Munson, a Society of American
Archaeologists (SAA) representative, who extended opponents” arguments against the
legislation in new directions:

Ms. Munson ... Archaeological research provides a voice for peoples and their
cultures who would otherwise be silent, yet whose stories enrich our understanding of
humanity. Archaeology talks about those peoples who were here before written
history or were not interesting to those people writing early accounts. (Senate Hrg
100-931, p. 62)

We see in Ms Munson’s claim an emergent theme that will become increasingly central
to opponents of the legislation: a morally based narrative voice that is intended to
respond to the religious cum moral narratives of Native Americans and legislators who
champion them. Ms Munson’s written testimony is a classic of this genre. She expresses
concerns with regard to the future, speaks of national heritage and, most innovatively,
invokes First Amendment language in stating her case: the role of archaeology is “unique
and indispensable’ and ‘essential’ to an understanding of the history of the United States
(Senate Irg 100-931, pp. 122-3).

Following this hearing, the SSCIA prepared a report to the Senate recommending
that the bill pass. Written by Senator Inouye, the report suggests that Native American
representatives were successful in persuading legislators of their positions. In fact, much
of the substance of the report relies upon a document provided by a leading Native
American advocacy group, the Native American Rights Fund (NARF)." In the report
the Committee set forth key legal principles in favor of Native Americans: (1) museuns
have no legal interest in objects taken without Indian consent; (2) common law
demonstrates no ownership interests in human remains; (3) Native Americans have
paramount rights to control remains when reasonable identification can be found;
(4) oral (‘traditional’) evidence must be accorded appropriate weight alongside other
forms of evidence; (5) in resolving issues surrounding objects, the burden should
rest on the non-Indian party to demonstrate ‘right of possession’ (Senate Rpt. 100-601,
B 7).

The report met vigorous rejection by representatives of the SAA, the American
Association of Museums (AAM), the Smithsonian Institution and the American Tribal
Art Dealers Association (ATADA), all of whom were vocal in communicating their
positions to their political representatives. Perceiving the unfavorable climate, the
Committee decided to pursue a year-long dialogue on the matter involving central
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figures from both sides of the dispute. This dialogue resulted in the Heard Museum
Report, a seminal document that helped determine the fate of future NAGPRA
Tegislation.*

The legislative history of NAGPRA resumed ont 14 May 1990 with another hearing
before the SSCIA. At this juncture it seems that opponents of the legislation initiated a
dual strategy of (1) seeking compromise and (2} battling to gain ground within the terms
of the bills. Compromise was expressed in public statements affirming the human rights
sentiment of the legislation; battling meant challenging every definition and mechanism.
Representative of many groups that had resisted repatriation legislation heretofore, Jerry
Rogers, Associate Director of Cultural Resources, National Park Service, opened the
hearing by stating that the Department of Interior and the National Park Service wanted
to ‘make it clearer that we are willing to deal with this as a human rights issue’ (Senate
Hrg 101-952, p. 31). But even as he conceded the human rights impetus of the
legislation, he stated unequivocally that the departments he represents have considerable
anxiety regarding ‘culturally unidentifiable remains’ (Senate Hrg 101-952, p. 33).
Indeed, this issue remains a ptimary stumbling block in the implementation of
NAGPRA. Its relevance for us is that it is an issue impinging directly upon ‘tradition’.
That s, it concerns the boundaries drawn around traditions and the kinds of knowledge
deemed legitimate when drawing these boundaries. What sounds on the face of it like
a credible scientific category—‘unidentified remains’—is invoked as a device meant to
preclude ‘oral tradition’ as televant knowledge and to exclude all non-scientific
information from speaking to the deep past, thereby limiting the claims of Native
Americans to a shallow time depth.*" Consider also the testimony of Willard Boyd,
President of the Field Museum of Chicago. He spoke favorably of the legislation in
general but moved to challenge the category of ‘cultural patrimony’, saying that the
term ‘has a different meaning than we are used to in the museum field and begins to blur
into a great number of other objects’ (Senate Hrg 101-952, p. 42). At stake here is the
taxonomical range of the category; anxiety centers on the mileage that Native American
claims might get from nebulous definitions that imply but do not fix boundaries.

Native American representatives were quick to respond with strong statements.
Among these, the testimony of Walter Echo-Hawk of the Native American Rights
Fund (NARF) stands out:

Mr. Echo-Hawk. After a 1-year dialog, the panel report mentioned eardier recom-
mended that Federal legislation is in fact needed, and NARFY agrees with that
recommendation. When fundamental human rights are at stake, Congress has never
hesitated in the past to enact laws to protect Constitutional rights. Policies, Mr.
Chairman, are no substitute for laws when it comes to these matters.

Protective legislation is even more appropriate in this instance in order to carry out
Federal trust responsibilities for Indian tribes and dependent Native communities.
Congress has never ceded its guardianship over tribes to non-governmental entities
when tribal property rights are at issue or when tribal sovereignty over domestic affairs
is threatened. (Senate Hrg 101-952, p. 52}

Adding force to Mr Echo-Hawk’s point, the next witness, Norbert Hill, Executive
Director of the American Indian Science and Engineering Society, made the following
impassioned plea:

Mr Hill. It is strongly urged that these very significant bills be passed to demonstrate
that equality of all races exists in the United States and that we, as a nation, will be
entering the 21st Century with respect, honesty, and integrity as fundamental truths,
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The heart of the Indian people lives in the spirit of the past, the past that wells within
our hearts and reminds us of the heritage when our ancestors lived in tribes and were
closc to the Barth. As related by Chief Joseph of the Nez Perce in the hour of his
father's death in 1871:

‘My son, ncver sell the bones of your father, When T am gone, think of your
country. You are chief of these people; they look tw you to guide them. Always
remember that your father never sold this country. You must stop your ears whencver
you are asked to sign a treaty selling your homie. A few years more, and white nien will
be all around you. They have their eyes on this land. My son, never forget my dying
words. This country holds your father’s body. Never sell the bones of your father and
your mother. I told him I would protect his grave and he smiled and passed away to
the spirit-land. . . . A man who would not love his father’s grave is worse than a wild
animal.’

Thank you very much.

The Chairman. I thank you very much, sir. (Senate Hrg 101-952, p. 56)

The relevant point here is to note the way human rights discourse shapes, indeed
determines, possible responses to it.** That is, such claims demand assent if one is to class
oneself as human; conversely, those who do not assent are *wild animals’. Opponents of
such discourse, I submit, are not anti-human rights oriented; rather, they sense the
power of such discourse and are reluctant to embrace it on the grounds that to do so
would subsequently undermine their ability to wage coherent resistance to the
legislation.

Despite the affective power of Native American presentations, all was not won. The
next group of witnesses presented firm resistance to the bill, even challenging the view
that it concerns a human rights issue. The SAA and AAM continued their crusade to
constrict the range of ‘sacred objects’, ‘cultural patrimony’ and ‘cultural affiliation’.
Clearly alarmed about the role of cultural imagination in the present, these groups were
concerned that objects might be newly imagined, that ‘tradition’ might suddenly
rupture its institutional bubble. Similar trepidation was expressed by a heretofore quiet
group. Private art collectors and dealers spoke to legislators in the cadenced lingo of a
remarkably authoritative kind of speech: the rhetoric of the bottom line. The concern
of this contingent, here represented by Sotheby’s, was with retroactive ‘inventions of
tradition’, They demanded that the legislative definition of ‘sacred object’ be far more
limited in order to disallow ‘subjective’ revaluations of objects. This specific concern led
them to reject the legislation as a whole. ‘How’, they asked, ‘can Congress make
determinations on these matters?’ (Senate Hrg 101-952, p. 563).

Matters moved to the House of Representatives on 17 July 1990 for a hearing on
three repatriation bills.”® At this time opponents of the legislation pushed for constraints
upon the criteria and breadth of ‘cultural affiliation’ so as to leave ‘culturally unidentified
remains’ a correspondingly larger category (House Hrg 101-62, pp. 145-6). Other
pressures against the bills came from art collectors and dealers. They were among the
only groups explicitly to address the issue in constitutional terms, arguing that the bills
would lead to violation of the establishment clause of the First Amendment. James Reid,
Vice President of the ATADA, asked:

Are these materials to be lost to the larger world because they are considered important
by a specific group? Is their history not our history, too? And are Native American
groups less prone to political abuse than public institutions? Does the history of Native
American business ventures suggest that individual tribal entities might better care for
the common cultural heritage than the established museam system? And with what
broad brush are things painted sacred, and by whom? (House Hrg 101-62, p. 235; see
also written testimony of Sotheby’s at 246)
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Mr Reid concluded by making a patronising comment intended for Native Americans
as well as the legislators, saying they must recognize that ‘the past cannot be rewritten
by the present’ (House Hrg 101-62, p. 237).

The next event of the legislative history was Senator Inouye’s submission of a report
recommending that the bill pass in an amended, substitute form entitled the Native
American Graves Protection and Repatriation Act (NAGPRA), A key victory for proponents
of the legislation is found in the report’s discussion of ‘cultural affiliation’. Here we find
that the SSCIA addresses a major stumbling block: how to interpret the purported
continuity of various traditions. Their statement is revealing, opening a horizon towards
the past. Specifically, the reports states that Native American claimants need not
establish cultural affiliation with ‘scientific certainty’ {Senate Rpt 101473, p. 8). They
need only demonstrate this relationship by a ‘simple preponderance’ of evidence, Most
crucial for the ongoing life and debate surrounding NAGPRA, the report has this to say
regarding kinds and standards of acceptable evidence:

The types of evidence which may be offered to show cultural affiliation may include, but are not
limited to, geographical, kinship, biological, archaeological, anthropological, linguistic, oral
tradition, or historical evidence or other relevant information or expert opinion. The requirement
of continuity between present day Indian tribes and materials from historic or prehistoric Indian
“tribes is intended to ensure that the claimant has a reasonable connection with the materials. Where
human remains and funerary objccts are concerned, the Commirtee is aware that it may bc
extremely difficult, unfair or even impossible in many instances for claimants to show an absolute
continuity from present day Indian tribes to oldet, prehistoric remains without some reasenable gaps
in the historic or prehistoric record. In such instances, a finding of cultural affiliation should be
based upon an overall evaluation of the totality of the circumstances and evidence pertaining to the
connection between the claimant and the material being claimed and should not be precluded solely
because of gaps in the record. (Senate Rpt 101-473, p. 9)

Crucially, tradition here is not assumed to be seamless or preserved in amber,
Discontinuities, we are told, should not be taken as necessarily undermining traditional
claims. Indeed, the SSCIA language suggests that a modicum of discontinuity is to be
expected in repatriation claims. The claims, after all, are pursuing remains that have been
missing, Native American representatives had to be pleased, as this document echoed
and affirmed many of their hard-fought positions, even while it made select concessions
to the opposition.

A similar report was submitted to the House of Representatives. Regarding the
definition of ‘sacred object’, this report also merits quoting at length, as it states in
unambiguous terms the Committee’s intent with regard to the continuingly vexing issue
of renewal:

The definition of “sacred objects’ is intended to include both objects needed for ceremonies
currently practiced by traditional Native American religious practitioners and objects needed to
renew ceremonies that are part of tractitional religions. The operative part of the definition is that
there must be ‘present day adherents’ in either instance. In addition to ongoing ceremonies, the
Conunittee recognizes that the practice of some ceremonies has been interrupted because of
governmental coercion, adverse societal conditions or the loss of certain objects through means
beyond the control of the tribe at the time. It is the intent of the Committee to permit traditional
Native American religious leaders to obtain such objects as are needed for the renewal of
ceremonies that are part of their religions. (House Rpt 101-877, p. 14)

In October, 1990 NAGPRA was debated in both the House and the Senate.** Minor
amendments were proposed and generally accepted. The bill passed in both the House
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and the Senate and was signed into law by President George H. Bush on 16 November
1990.

Traditional Warriors, American Soldiers

A traditional religious leader from the Cheyenne River Sioux Tribe states that the
eleven pipes, six pipe bags, two pipe tampers, four rattles, two eagle bone whistles, and
one webbed shield spoke to him and asked to be brought back to the Lakota Nation.
—Notice of Intent to Repatriate, 4 March 1997 (Federal Register, vol. 62, No. 42)

We now leave historical narrative to take up a closer analysis of the rhetoric of Native
American witnesses at formative moments in the hearings we have been considering. In
what follows I describe how native witnesses sought to persuade the congressional
audience of two claims that do not, prima facie, reside comfortably together: (1) the
speakers have tradition-specific authority; and (2) the speakers’ claims have universal
moral relevance and thereby exact a redressive response from the United States
government with regard to repatriation. I argue that proponents, not necessarily in
concert or always consciously, developed a persuasive dual rhetorical inflection of
tradition that allowed them at turns to resolve, harness and repress this tension. The first
category of claims consists in appeals to culturally specific knowledge, heritage,
entitlement and history. Such claims, which above all emphasise religious authority, 1
will call minority-specific claims. 'The second category includes much broader, even
universalistic, claims. These claims, which convey an unmistakable moral appeal, T will
call majority-incusive daims.

Minority-Specific Claims

Minority-specific claims serve to establish localised authority.” Discourse of the sacred in
this key meets expectations, popular and academic, of how we might think ‘natives’
would speak: we find here richly textured expressions of identity, the narrating of
history according to ancestors and places rather than by time and events, reflections
upon the coherence of community as the highest religious value, expressed desires for
balance. For all of its ‘otherness’, such speech should not be taken as wholly disinterested
remembrances of what was, as nostalgic recounting of ‘traditional life’. To the contrary,
this is an oppositional rhetoric, and it casts native cultural and religious authorities over
and against Western discourses of authority and their authors. Such speech seeks to
establish the highest claim upon a limited but precious resource: the people’s heritage,
both as material remains and narrative authority.

The classic indication that a speaker is about to orate in this capacity is when he or she
addresses the audience in a native (though not always native to the speaker) language.®
Together with speaking in a native tongue, witnesses often chant or offer brief prayers,
gestures that have instantaneous emotional affects and which constitute a formal
reconfiguration of the criteria of authority: they speak not merely about their religious
authority as witnesses in a hearing; they coopt the genre of the hearing, temporarily
putting its typical constraints at bay, so as to speak in authority, to speak religiously.?” In
this same mode, speakers often demonstrate and enact their putative authority by means
of displaying physical emblems, often testifying in ‘traditional’ regalia and brandishing
titual paraphernalia.”®

Another indicator that this genre is operative can be seen in rehearsal of lineages,
claims which establish relationships to places, ancestors and the putative authority vested
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in these. Reciting one’s lineage is a sin qua non of Native American speech in the public
sphere: it is to narrate oneself into context, into an authoritative position. Bill Tall Bull
of the Northern Cheyenne Tribe, for example, situated his testimony with reference to
the heritage of the Dog Soldier Society and his family’s multi-generational association
with it (Senate Hrg 100-90, pp. 28-31). Patrick Lefthand, in his testimony, described his
familial connection to the Jump Dance, a ritual he purports to be 14,000 years old
(Flouse Hrg 101-62, pp. 123—4). Anocther classic example is seen in the opening
comments of Michael Haney, Repatriation Officer of the United East and Southern
Tribes:

Mr Haney. I am an enrolled member of the Seminole Nation of Oklahoma, and a
member of the Newcomer Band. I am a member of the Alligator clan. It is ouwr clan’s
responsibility to assist with the preparation of the final resting place of our deceased
tribal members. I am funiliar with the ethical treatment of the dead of our people and
the ceremonies used for burial . . . {House FHig 101-62, p. 110)

Beyond individual accounts of lineage and associations, tribal representatives frequently
presented situating narratives on behalf of their people. Consider, for example, this letter
from the Wanapum Indian Tribe to Senator Inouye regarding 5. 187:

From time immemorial we, the Wanapum people (river people), have dealt and still
live, along the Columbia RRiver that stretches from the well above Priest Rapids to the
mouth of the Snake River,

Since prehistoric times we have buried our dead along the Jands adjacent to the
Columbia River, the lower reaches of Crab Creek, the Yakima River and the Snake.

Without our permission, consent or notification our dead have been excavated and
their remains taken to distant lands.

It is our deep spiritual and religious belief that the remains of our ancient ones be
returned to the land from which they were taken . . . not to areas far removed from
their original burial place . .. to do less, it is our strong belicf that their spirits are
doomed to unrequited peace and eternal unrest.

In addition, a very important provision with deep spiritual and religious meaning is
that those cultural items that were recovered with the burials be returned so that they
can once again be buried with the human remains in their own homeland.

We therefore strongly urge that the remains of our ancient forbearers be returned o
the land of their original burial. Qur desires on this matter are fundamental to our
religious and spiritual beliefs.

Sincerely, Frank Buck, Religious Leader, Wanapum Indian Tribe. (Senate Hrg
100-90, p. 236}

Another characteristic of minority-specific rhetoric is storytelling. This genre asserts
an epistemological and moral authority that purports to spring from sources untarnished
by the modern world and by its mechanisms for assessing truth. And yet the magic of
storytelling is found in the way stories themselves usually harbor no explicit threat to the
outside world; it is the way the stories are told, the authority the speaker asserts over his
or her audience, that makes the most powerful claim. Well-told stories elicit a kind of
assent as subtle and mild as asking listeners to imagine another kind of world. And the
very act of listening—providing a forum and an audience—accords significant authority
to the speaker, especially when that forum is a congressional hearing and the audience
legislators (see, e.g., story told by Edward Kanahele in his testimony at Senate Hrg
101-952, p. 400).

Perhaps the most obvious and persuasive way Native American witnesses established
their authority was through rendering accounts of specific traditions and objects
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(e.g., Zuni Ward Gods, Pawnee and Hawaiian mortuary rituals, and Haudenosaunee
wampum). Consider, for example, William Tall Bull’s moving description of the role of
the Dog Soldier Pipe in Cheyenne culture:

I come to you as a member of the Dog Soldiers Society, one of the four warrior
societics that guard and protect the covenants and that have responsibilicy to make sure
that the rituals arc carried out from beginning to end, that everyone comes together at
the time of the rituals, that everything is properly in its place, with the fact that the
rituals are exacting, are in sequence, and there are no substitutions.

When a ritual takes place and it is determined that an item is missing, it is a duty of
the warrior society to seek out that item. If that item cannot be present so that the
ritual can continue, then the ritual stops. It has to be determined at this point whether
the ritual can continue without this item. If the ritual continues without the item, it is

“demoralizing to all people that are present in the camp. This is the situation which we
find ourselves in. {Senate Hrg 100-90, p. 28)

From chanting and speaking native languages to storytelling and reciting ritual needs,
minority-specific discourse was pivotal in gaining sympathy for the legislation, This
discourse had a structural effect in this context, which entailed the revaluation of key
categories by way of transposition. That is, before the NAGPRA debate, legislators, T
assume, valued (at least tacitly) modern, Western claims to knowledge and authority
over putatively ‘traditional’ ones. This can be schematised a categorical opposition:

(—) (+)

Non~Western knowledge and values || Western knowledge and values
Tradition Science

Myth History

Orality Textuality

Inalienable property Alienable property

After the debate, as evinced by the human rights language of various legislators and
expressions of legishtive intent to that effect, these same categories are in place, but theit
valuation is reversed with reference to repattiation. This does not represent a total
transposition, but rather a transposition of priority: Western knowledge and values
remain qualifiedly positive, though subordinate to Non-Western knowledge and values.
In this way, minority-specific claims were authoritative (or publicly embraced as
authoritative) to a majority audience, if in a limited and politically defined way.

As effective as they are at establishing authority and revaluing structural oppositions,
minority-specific claims rely on a strategy of differentiation and segmentary separation,
and on an affirmation of cultural relativity (of some variety) on the part of the auditors.
In and of itself, this kind of appeal is incomplete in political terms; while carving out a
niche of authority and place, it risks alienation, misunderstanding and apathy as reactions
from a Western audience. An encompassing strategy would balance minority-specific
assertions with complementary gestures of affiliation with—indeed inclusion in broader

society. This is precisely the inflection many Native American witnesses gave to their
testimonies.

Majority-Inclusive Claims

Majority-inclusive claims open an umbrella wherein localised authority is extended by
way of various moral appeals to impugn and make demands upon broader society. These
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appeals, however, are cast in terms of affiliation and therefore are meant to be perceived
as an internal criticism of American society. In this way, shifting from segmentally
separated claims of authority to segmentally associated claims of morality, witnesses
bridged a daunting divide and mobilised support for their repatriation efforts, Whereas
I described minority-specific claims as operating by means of transposing categorical
valuations, I would characterise these claims as achieving categorical revaluations by
remarking and remaking boundaries of identity. Here Native American witnesses assert
claims as American citizens, as (at times) Christians and as human beings. Emphasising
their position and status in these terms allowed witnesses to wage critiques of the
majority in the majority’s terms, to speak, ultimately, of repatriation as a matter of
human rights.

To make their case persuasive, Native Americans first had to elaborate upon universal
values regarding the dead before they could demonstrate that American government and
society have historically and continually violated this ‘cruth’. NARF’s attorneys led this
charge, making repeated arguments concerning the universal sacrality of the dead, and
linking this argument to their assertion that common law historically has found no
property interest in the dead.®” To fortify their case along these lines, NARF’s attorneys
included in their written testimony concerning S. 1980 a letter from the Atiorney
General Office of California that contains the following analysis:

It has long been the rule that one can have no property interest in interred human remains. The
origins of the rule lay deep in Roman Law, which recognized certain categories of things as being
exclusively of divine cognizance (‘in divint furis’) and, therefore beyond human proprietary interest
(in aullius bonis’). One such category was ‘res religiosae’, things inherently sacred, an example of
which was human internment . . . As reflected in the writings of early common law commentators,
the exclusion of res divini iuris (including res religiosae) from the general law of property persisted in
carly English common law. (Senate Hrg 101-952, appendix)

Beyond NARF’s quite academic argument, other witnesses expressed the same basic
idea. Norbert Hill of the American Indian Science and Engineering Society (AISES)
phrased the matter in this way:

The reburial and repatriation issues are simple questions of humanity and morality, of
reconciling Western scientific ideology and Indian spirituality, and of religious
freedom. Based on this the AISES feels that the dead of all races and nations are entitled
to protection from arbitrary distutbances and treatment which is offensive to the rights
and sensibilitics of living comniunities. All graves and cemeteries should be regarded
with a strong presumption of inviolability. (Semate Hrg 101-952, p. 380; see also
testimony of Chief Wallulatun of the Wasco Tribe at Senate Hrg 101-931, p. 36)

Other witnesses developed this line of presentation specifically to address Christianity,
arguing in effect that Christian and universal values are in agreement with regard to
treatment of the dead. In this way, universal, Christian and national values are
represented as homogenous in principle, though national values are described as being
prone to historical corruption in ways the others are not. Thus, if the nation is
demonstrated to have fallen short of universal values, it has likewise violated founda-
tional religious principles. Edward Lone Fight of the National Congress of American
Indians expressed this sentiment in the following terms: “In a Christian nation that
reveres the sacredness of death and the rituals that surround the end of life, it is a sad
commentary on how we, as a people, continue to be viewed in our own land” (Senate
Hrg 101-952, p. 545). Here, and in the statement that follows by William Tall Bull, we
see sharp critical force achieved by witnesses reflexively wielding Christian imagery:
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In the only terms that the majority of this country may be able to understand, from the
standpoint of antiquity, we refer you to the Bible, the First Book of Samuel, Chapter
4, verses 1-22: *And she said, “the glory has departed from Israel, for the Ark of God
had been recaptured.” * The Joss of the Covenant of the Ark resulted in the slanghter
of 3,000 Israeli soldiers, so greatly were they demoralized. . . . When medicine bundles
and graves are desecrated and objects used in rituals and ceremonies are missing, to that
extent the tribe is severcly weakened and demoralized.

In extolling the virtues of some religious practices, we hear one persistent theme:
‘the family that prays together stays together’, How can the extended families of the
Cheyenne stay together for lasting mutual benefit and progress until those objects
which we used to pray with are returned to us? (Senate Hrg 100-90, pp. 86-7)

Having presented an account of purportedly universal—and Christian—values
regarding the dead and the sacred, witnesses next looked to the national context in order
to point out its relative failings. But before witnesses could criticise the values of the
nation as insiders, they needed to establish insider status. Here, of course, they spoke in
the discourse of citizenship:

There is a situation in this country where we practice, I believe, ameng the American people—a
belief that we have as our honor system. Over across the river, in Arlington, we pay great respect
and tribute to missing soldiers, to people who have served the country in one way or another, and
there is a lot of respect and honor bestowed on the dead. We would like to see a commission where
the honor can be shared and enjoyed by all peoples. We practice such things as saluting the flag; we
pledge allegiance, we do a number of things that express honor, and we would like to have that

honor shared so that all people can enjoy it in their own respective manners. (Senate Hrg 100-90,
p. 40}

Witnesses demonstrated that Indians are not merely citizens; they include that most
dedicated kind, soldiers. Testimony as to the history of Native American participation in
the United States military and its engagements worldwide cemented witnesses’ claims to
inclusion in American society. To reduce multiple witnesses’ words to a formula, they
said: We have proved our affiliation with you by fighting your wars, being at your side
in battles, pursning freedom and human dignity with you, dying with you. Consider this
description of Pawnee Scouts, which was a central component of NAR F's testimony:

By most accounts, Pawnee Scouts provided an invaluable service to the American
people. While serving in uniform under white officers, the Scouts performed vital
military assignments with dignity, honor, and heroism, paving the way for white
settlement in the Great Plains.

The Scouts established a tradition of military service that is carried on today.
Hundreds of Pawnee men and women have followed in the footsteps of their ancestors
by serving the armed forced during the nation’s times of need . . .

Five died while in combat during World War II.

During these wars, Pawnee servicemen received numerous combat awards, includ-

ing purple hearts, bronze stars, and distinguished service medals. (Senate Hrg 101-952,
p- 217)

What higher claim of affiliation could there be? Indeed, invoking military-related
sentiments was to call upon a variety of claims as unassailable as religious ones. Museums
and scientists could not speak to American honour, pride and duty in this manner.
Once they had established their affiliation with the United States as soldiers, Native
American representatives were in position to wage their criticism of the society in
carnest. They were prepared to call in debts owed them by the United States, to press
their soldierly status one notch further. In summary form, their claim was this: If soldiers
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express the highest honour to a country, the highest honour bestowed from a country
to a soldier is proper and dignified burial. Conversely, they implored, the most
disturbing indignity to a soldier and to the national conscience is to let a body remain
‘missing in action’ (MIA). Their rhetoric was turned home with a profound conclusion
by way of analogy: Native American temains are MIA. Consider the moving testimony of
Arlouine Gay Kingman, Executive Director of the National Congress of American
Indians:

This past week we learned that the government of Kampuchea, known previously as Cambodia,
has offered the United States passage into their country to search for remains of brave servicemnen
who lost their lives there durng the Viet Nam era. Qur nation will accept that offer, and at great
expense we will seek those renains for return to their grateful homeland. The grieving relatives of
thase MIAs must surely understand and appreciate how we MNative Americans feel about the
repatriation of the retnains of our ancestors. (House Hrg 101-62, p. 102)

Violated honour was a devastating theme to opponents of the law, and as the hearing
process moved forward, Native American witnesses invoked the cases of Tibet,
Tienamen Square and World War II (see, e.g., Senate Hrg 101-952, p. 54).

To recapitulate, the logic of majority-inclusive claims works from the specific (Native
Americans) to the general (American society) in its first move, allowing for an internally
leveraged criticism and asking for rights that apply generally to be applied specifically as
well. The next move takes the general in putative ideal form (universal/Christian values)
and juxtaposes it with the general in realised form (national practices). Next, the
argument makes a moral appeal, an appeal that this discrepancy be redressed. "This
argument is so persuasive because it entails a proposition wherein assent to that most
broad of positive values—human rights—becomes assent to the specific cause in
question. In effect, the rhetorical question is this is the one so famously posed by Chief
Joseph: Are you human?

Conclusion: Naturalised Citizens

Renewal and Revitalisation
In the context of NAGPRA’s legislative history, Native American representatives
persuasively legitimated their specific authority and thus the basis for their claims upon
human and cultural remains while simultaneously invoking affiliation with broader
American society in religious, moral and civic terms, Emphasis upon tribal religious
authority and cultural identity established that Indian graves and objects are sacred;
invoking the motion of the sacred with a Western cadence demonstrated to legislators
and the public how these things are sacred: they are inviolable, protected by commonly
held human rights, And though the moral and religious discourse of American society
was adopted at times, this adoption does not demonstrate that they acquiesced to a kind
of colonialism but rather highlights their persistent agency in seeking political, cultural
and religious autonomy. As we have seen, it is in part Native Americans’ ability to traffic
in Western sacred images that has become an antidote to Western trafficking in theirs.
Building upon these observations, it is illuminating to situate our findings in a broader
historical and comparative context. Specifically, NAGPR A-related discourse suggests
comparison with a group of phenomena described by various scholars as revitalisation
movements.>° In native North America these movements include, infer alia, Handsome
Lake religion (sce Wallace 1956, 1969) Ghost Dancing (see Jorgensen 1985; Mooney
1896 [1991]), Sun Dancing (see Jorgensen 1972; Lincoln 1994; Opler 1941), Peyote
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religion (see Aberle 1966 [1982]; Smith and Snake 1996; Stewart 1987) and, more
recently, pan-Indianism (see Nagel 1996; Steiner 1968), various traditionalisms (con-
cerning recent perspectives on Hopi traditionalism, e.g., see Clemmer 1994; Geertz
1994), agitation for hunting and fishing rights (see Miller 1999; Sullivan 2000), agitation
for land rights, with particular reference to putatively sacred places (see Deloria 1994;
Vecsey 1991), literary movements (see Gunn Allen 1987; Warrior 1998) and even
battles over tribal status (see Clifford 1988). Clearly, this is a wide range of phenomena,
and the differences, among the various movements are great indeed. Some are explicitdy
millennial, others conform to what Jorgensen has described as ‘redemptive movements’,
emphasising passivity toward the dominant society and expecting no imminent
apocalypse (see Jorgensen 1985). Some are old, others quite recent. All, however, share
features salient to our analysis. All represent self-conscious adaptations of ‘tradition’, all
emerged from contexts of tension with the dominant fraction of society, and all
incorporated aspects of the dominant fraction’s culture in material and idcological
respects. In the terms we have developed, these movements have involved
adversarial—as well as friendly—symbolic transactions with the American public and
government and have employed minority-specific and majority-inclusive discursive
elements.

Precisely through conflict with the broader society, revitalisation movements have
mediated between ‘Indianness’ and Americanness. And through having cut paths of
mediation with the broader culture, even while in conflict with it, revitalisation
movements have been crucial for the articulation of newly traditional rhetoric, even
while being stigmatised by new traditionalists as more Christian or American than
Indian. Thus self-fashioned ultra-traditionalists, in a seeming paradox, have as a
condition of their possibility the pre-existence of more moderate and maoderating voices
in their own communities (see Buckley 2000). In NAGPRA this plays out in so far as
majority-inclusive rhetoric-—pointing to shared sentiments with the broader public
reified in universal cum nationalistic terms—swas pivotal in establishing the grounds
from which renewed traditions in a minority-specific sense could spring.

Another way to express this point is to suggest that revitalisation or renewal
movements succeed to the degree to which they are able to manage a two-directional
flow of capital vis-3-vis the dominant social fraction. In terms of material capital and the
Institutional channels that conduce to its accumulation and circulation, revitalisation
movements most often demonstrate a pronounced, if qualified, movement towards the
habits and expectations of the dominant culture. Revitalisation and renewal, after all, are
predicated upon survival. But with symbolic matters the flow of capital is far from
unidirectional. As with the use of Christian tropes and practices by advocates of Long
House religion, the Shaker Church and Peyotists, not to mention Native American
Christians {see Treat 1996), it is clear that the currency of dominant religious symbols
is compelling, if with dramatically varying results. But the history of revitalisation
movements demonstrates that minority-specific discourses gain greater visibility pre-
cisely as the communities of their adherents come closer to merging with the broader
culture in other terms.

Regarding NAGPRA-related identity dialectics, we can make the following obser-
vations. Once goals have been achieved at the broadest level of segmentary affiliation by
way of universal appeals (to the sacrality of the dead, the inviolability of the sacred and
the ideological vehicles of these, Christianity and nationalisny), i.e., once Indian human
rights and religious freedoms are restored, at least in principle, Indian groups tend to
retract the scope of their affiliations and identity formations to enjoy their newly won
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rights and freedoms not as American citizens or even as Indians but, far more
specifically—as, e.g., Utes, Lakotas and Hawaiians. The fruits of critical citizenship are
enjoyed at home, as it were.

At the Boundaries of Tradition

I will close by suggesting how the case of NAGPRA illuminates broad theoretical issues
concerning tradition, authority and identity. Recall our opening epigraph, which is
drawn from Michael Herzfeld’s recent work on social poetics: ‘[u]ltimately, the
language of national or ethnic identity is indeed a language of morality. It is an encoded
discourse about inclusion and exclusion’ (Hertzfeld 1997, p. 43). I sympathise with this
claim, though 1 would emphasise the dynamic element of all identity constructions. As
Herzfeld acknowledges, we should not imagine social boundaries to be fixed or stable.
They can and do shift, expand, collapse or otherwise reconfigure with surprising
frequency and suppleness. This point, of course, has been established by a variety of
scholars, with watershed moments represented by Evans-Pritchard’s theorisation of
segmentary organisation (sec Evans-Pritchard 1940) and Fredrik Barth’s attention to the
social organisation of cultural difference (see Barth 1969; see also Lincoln 1989).
Significantly, both Evans-Pritchard and Barth focused upon moments of dispute in
relationship to assertions of ethnicity. I am arguing for the same focus here, as the legal
setting of NAGPRA is most emphatically one of dispute, as is the larger arena of Native
American discursive transactions with the broader society.

However, in order to avoid lapsing into another ilk of essentialism, we should resist
reifying any single line of dispute (e.g., Indianness vs. Americanness) as a definitive
boundary. As we have seen, even settings that appear oppositional or unified in stark
terms may well involve multiple possible lines along which antagonisms and allegiances
can be expressed. Another way to state this is to acknowledge that boundary-marking
discourses may well have typical patterns, but patterns—however recurrently
imprinted-—should not be taken as the ‘natural’ form of social realities. In other words,
marking in and marking out are never simple acis of reproducing ‘tradition’. Similarly,
we should reject the impulse to assign or accept singular imputations of identity,
whether couched in terms of tradition, religion or ethnicity. For as our analysis of
NAGPRA-related rhetoric demonstrates, Native Americans inhabit multiple identities
and are able to enact these in multiple fields simultaneously. Most specifically, we have
seen how Indian representatives reconfigured ‘traditional’ boundaries through their uses
of minority-specific and majority-inclusive authority in order to embrace and challenge
‘Americanness’. They can do so precisely because they are Dog Soldiers who fight
American wars. They are Indians and citizens who can speak within, between and
against two worlds as inhabitants of both.

Hearkening to the lessons of NAGPRA shows us that tradition is not so much a thing
as a principle and a practice. Appealing to tradition, creative agents can render
continyous narratives from torn histories, threading together ‘shreds and patches’
of disrupted Lives and captured heritages. Our observation of NAGPR A-related
testimonies illustrates that tradition is articulated in the present with an eye toward the
future. Tradition in this way can be manifest in considerably novel forms. And this
characteristic of tradition often takes people by surprise. Legislators, [ am certain, did not
foresee the broad interpretive horizon revealed by their declarations concerning the
scope of cultural affiliation and the renewal of traditions. Now Congress, the NAGPRA
Review Committee, museums and the courts are reeling in the wake of this language.
But what has created turbidity for them offers moments of insight for us—a chance o
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sce tradition in action, an opportunity to formulate a response to Marx’s ruminations.
While some may view the seli~conscious invocation of tradition as farce and others see
revolution, reflection upon contemporary Native American legal struggles shows us that
the quest for dignity, autonomy and continuing viability should be added to list. As for
the vexing issue of ‘authenticity’, I am suggesting that authenticity itself ts processual and
politically embedded, even while its terms are timeless and its histories naturalised.

Notes

1 Public Law 101-601 (25 U.S.C. 3001). The literaturc on NAGPRA is voluminous and growing
daily. 'T'his literature is too vast to summarise here. A helpful resource for becoming acquainted
with NAGPRA is the volume, ‘Symposium: The Native American Graves Protection and
Repatriation Act of 1990 and State Repatriation-Related Legisiation’, Arizona State Law  Journal
24, See also Thorton (1998) and Welsh (1992).

2 The troubled history of Federal/Indian history has been well-documented and need not be
rehearsed in detail here. See, inter alia, Deloria and Lytle (1983), Niezen (2000) and Prucha
(1984). What merits closer attention is the way NAGPRA appears to represent a new maode in
Federal relations with Native Americans in the contemporary context and the ways in which
this legislation challenges judicial sentiments expressed as recently as 1988, concerning the use
of peyote (Smith: Employment Div. vs. Smith, 763 P.2d 146 [Oregon]), and 1990, concerning
sacred land claims in the ‘High Country’ of California (Lyng: Lyng vs. Northwest Cemetery
Protective Assoc. 485 ULS. 439, 99 I Ed. 2d 534).

3 *Culeural affiliation’ is defined in the statute as meaning “there is a relationship of shared group
identity which can reasonably be traced historically or prehistorically between a present day
Indian tribe or Native Hawaiian organization and an identifiable earlier gronp’ (25 U.S.C. 3001,
Sec. 2). The statute does not define ‘lineal descent’ or ‘traditional religious leader’.

4 Indeed, NAGPRA has instigated all manner of conflicts in its short career. Some of the more
intractable issues pertain, for example, to the categorical relation of “cultural affiliation’ and
‘culturally unidentified remains’, the disposition of ancient remains, and the status of so-called
‘unrecognised tribes’ under the law. Fortunately, the law provided a pre-legal forum for such
issues to be addressed by stipulating the creation of a Review Committee, The Cominittee is
constituted by seven members, three of whomt are chosen by Native American representatives,
three by scientific and museums interests, with the final member being selected jointy by way
of a recommendation from the initial six appointees. The Committee holds several meetings
throughout the year, the purpose of which is to address problems in the impletnentation of the
law and to consider disputes and issue non-binding “findings’.

5 While far more narrow in scope than the American Indion Religious Freedom Act, NAGPRA was

written in ways that ensure its viable implementation, at least to some degree. That is, the

" narrow range of the law’s concerns—human remains and several well-defined categories of
cultural objects-—and its limitation to Federally funded institutions, are less than ideal from some
perspectives. However, a careful reading of the legislative history reveals that the paraineters of
the Act were defined according to concerted concessions on the part of many Native American
tepresentatives. These concessions were made in order that the law receive practicable
implementation and enjoy a modicum of constitutional security. A review of the life history of
the law, makes clear that this strategy has succeeded in significant ways. T'o be sure, some claims
have failed, but on the whole—as evinced, for example, by many of the Review Committee’s
rulings—INAGPRA is being implemented in ways that frequently satisfy Native American
interests.

See 25 UL.5,.C. 3001 Sec. 7 (4) (o).

7 25 US.C. 3001 Sec. 7 (4} (c). For legislative commentary on forms of evidence and standards
of proof for determining cultural affiliation, see House Rpt 101-877 and Senate Rpt 101-473.

8 The ongoing dispute over Kennewick Man is well known. On this fascinating case see Thomas
{2000). Less public but equally significant for the career of NAGPRA is the current dispute
between various Puebloan groups, notably the Hopi, and the Navajo tribe over ‘Anasazi’
remains. And the claim of the Clackamas tribe that 2 16-ton meteor currently housed by the
American Museum of Natural History is a ‘sacred object’ is interesting for the variety of ways
it challenges simple notions of religious meaning.
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For examples beyond the NAGPRA context see Clifford (1988), Feit (2001) and Povinelli
(1998).

On this mode of analysis see Abrahams (1993), Anderson (1991), Barth (1969), Bond and
Gilliam (1994), Eisenstadt (1973), Hobsbawm (1972) and Wagner (1981).

Eric Hobsbawi and Terence Ranger initiated a stifl-heated discussion of so—called ‘invented
traditions’ with their edited volume, The Fuvention of Tradition (1983). See also Marshall
Sahlins' work on tradition in the modern context. Not content to describe how modernity
impinges upon cultures, Sahlins is carcful to specify the ways modesnity is culturally organised
(1988, 1992, 1993). See also Kecesing and Tonkinson (1982), Thomas (1991), and Wasserman
(1998).

The notion of cultural uniqueness is here intended to signal contingent, historically produced
group affinities expressed through various markers of relationship in place, time and kinship. 1
do not mean to suggest that cultures are ‘unique’ in any cssential way. Indeed, the idea of
‘culture’ cannot be treated as an unproblenatic category (a move that some scholars of religion
routinely make when seeking relief from the categorical debates surrounding ‘religion’). On
‘culture’ as a category see Comaroff and Comaroff (1992), Fitzgerald (2000), Lincoln (1996),
Masuzawa (1998) and Williams (1958).

On this theme more broadly see Gill (1987) and, more recently, Parkhill (1997).

I ami here concerned to describe the ways in which Indianness is a dialogical construction, for
this allows us to perceive how audience predilections and proclivities are the conditions of
possibility for effective ethnic representation on the political stage. In short, if Native American
representatives are going to transact business with non-Indians, they must share a comunon
currency. In the case of NAGPRA, as in the case of most successful Native American
transactions with the Federal govertunent and the non-Indian public, the most ready currency
is jointly authored images of Indianncss, the most valued of which are derivations of the Noble
Savage. Of course the idea of the Noble Savage has a long history, extending in its American
form from the time of ‘First Contact’ to the present, with especially notable formulations of the
idea espoused by Montaigne and Rousseau. What [ mean to indicate here is the valorisation of
‘Indianness’ as a pure and natural form of humanness uncorrupted by society and wholly attuned
to the natural world. The primary discursive significance of the concept is its oppositional
quality by which “civilised’ society 1s criticised. Unfortunately, by way of stereotypical backlash,
Native Americans themselves have suffered from the concept, as they have been frequenty
measured by characterisations and not according to historical realities. For recent discussions of
this concept see Berkhoffer (1978), Pearce (1988), Sayer (1997} and White (1998},
Regarding Native American political and legal resurgence see Cornell (1988), Murray (1991),
Nagel (1996). lluminating examples from outside of the United States are discussed by
Appadurai (1981), Govers and Vermeulen (1997), and Ucko (1983).

William E. Conklin (1995) has persuasively argued that Western law is defined and controlled
by “authorities’. By its very constitution, in his view, law excludes and marginalises unauthorised
voices. I am in agreement with this general line of analysis but point to NAGPRA and similar
laws to argue that authority can also be produced in the legal arena in ways that legitimate
formerly excluded voices and constituents. Therefore, contrary to Conklin’s opinion that even
human rights legislation is intrinsically alienating of the people it intends to protect, I feel that
NAGPRA has provided at leas¢ a modicum of protection and authority to Native Americans,
if, at times, in unforeseen and unintended ways.

This formulation of authority is derived from Lincoln (1994).

See, for example, the continued opposition of the Smithsonian Institution as expressed by
Under Secretary Dean Anderson (Senate Hrg 101-931:46).

This document is the so-called Bieder Report (‘A Brief Historical Survey of the Expropriation of
American Indian Remains®), prepared by Robert Bieder for NARF.

Also during this time another event occurred that entailed significant ramifications for
NAGPRA. Perceiving the disposition of the SSCIA in the above-detailed hearings, the
Smithsonian decided to preempt the consequences of general legislation and to this end sought
limited legislation specific to their museums. This process eventuated in the Museum of the
Ametican Indian Act of 1989, which included repatriation guidelines for the Smithsonian and
upon which many of the mechanisms for the implementation of NAGPRA were modeled.
However, conspictously absent from this legislation was any direct definition or specification of
procedures regarding ‘sacred’ or ‘ceremonial objects’.
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In this context it is should be noted that the Heard Report states that “after a tremendous amount
of discussion that the human rights principle applies even there [to so-called ‘unaffiliated
remains’]’ (see Senate Hrg 101-952, p. 31).

22 In this respect, human rights discourse can be viewed as a form of rrualised speech, the primary

characteristic of which is the way in which it limits possible responses to it. On this topic see
Bloch (1989).

23 The three bills were: FLR. 1381, the Native Awetican Burial Site Preservation Act of 1989; H.R.

1646, the Native Ametican Grave and Burial Protection Act: and FLIR. 5237, the Native American
Graves Protection and Repatriation Act.

24 Sec Congressional Record, 22—6 October, for reporting concerning the debate and passage of

NAGPRA.

25 Concerning the relation of authority and tradition see Bell (1992), Bloch {1989), Bourdien

(1993), Fustel de Coulange (1980), Lincoln (1989, 1994, 1999 and Ortaer (1973).

26 Bdward Lone Fight, for example, opened his testimony regarding 8. 1980 in this manner (see

27
28

29

30

Senate Hrg 101-952, p. 49). I have witnessed this practice at many NAGPR A-related events
and have come to expect it when native speakers address a non-native audience in academic or
political contexts.

See, for example, the testimony of Norbert Hill (Senate Hrg 101-952, p. 506).

Such cultural performances have been taken a step further in the implementation history of
NAGPRA. Claimants on several occasions have cnacted rituals during Review Committee
meetings as a way to instantiate their claims upon ‘sacred objects’ in real tine.

See extensive NARF testimony throughout legislative history, particularly at House Hearing
101-62.

Helpful discussions of revitalisation movements include Bordewich (1996), Buckley (1997,
2000), Clifton (1990), Irwin (1997), Kroeber (1994), Martin (1991), McNickle (1973), Niezen
(2000), Vizenor (1994) and Wallace (1956, 1969).
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